D Abstracts
A Gender-Based Approach to Iran’s Criminal Statutes and
CEDAW with Emphasis on Ayatollah Khamenei’s Viewpoint: A
Case Study of Article 6

Reza Elhami *
Assistant Professor, Department of Islamic Figh and Law, Faculty of Theology and Isiamic Sciences,
University of Tabriz, Tabriz, Iran
Abdolreza Lotfi
Assistant Professor, Department of Islamic Figh and Law, Faculty of Theology and Islamic Sciences,
University of Tabriz, Tabriz, Iran
Behrouz Youseflou
PhD Candidate in Islamic Figh and Principles of Law, Faculty of Theology and Islamic Sciences,
University of Tabriz, Tabriz, Iran
DOI: 10.22034/rjfis.2025.505584.1146

Abstract

Iran’s criminal statutory law includes specific provisions under hudud and ta'zir to
address various forms of sexual offenses; however, it lacks a statute exclusively focused
on prostitution. Improving the status of women at the global level remains a critical
concern, and the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW) was established in 1979 to promote full gender equality and eliminate
discrimination against women. This study offers a comparative analysis of Iran’s criminal
law and CEDAW's approach to prostitution, examines the underlying reasons for Iran’s
non-accession to the Convention, and explores the views of Ayatollah Seyed Ali
Khamenei on its provisions. The central research question is: How do Iran’s gender-
based criminal statutes and the 1979 CEDAW address the issue of prostitution? The
findings suggest that CEDAW is rooted in western feminist thought and reflects specific
ideological underpinnings that may not align with the cultural, religious, and legal
frameworks of many non-western societies. These divergences - particularly in
interpretation of women's roles and societal norms - have hindered the Convention’s
ability to achieve broad international consensus, especially among Islamic counttries.
While Iran has not adopted the Convention, its criminal laws also condemn prostitution,
classifying it as a sexual offense, albeit from a distinct legal and moral framework.
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Extended Absrtact Introduction
1. Introduction
Islamic law does not impose identical rights, duties, or punishments on men and women.
Instead, it tailors its rulings according to each gendet’s natural disposition, capabilities,
and social roles. In certain areas, the law treats the sexes equally; in others, it distinguishes
between them based on divinely ordained responsibilities. Islam rejects one-dimensional
perspectives on gender and instead emphasizes balance, granting both men and women
legal advantages aligned with their nature and societal position. With modernization and
the gradual erosion of traditional social norms, women’s participation in public,
economic, and social life has significantly increased. This shift has influenced not only
women’s roles but also the patterns and prevalence of crimes committed by women. As
a result, most modern legal systems, both substantively and procedurally, have enacted
measures to protect women - particularly in relation to physical and psychological
integrity, sexual offenses, domestic violence, and human trafficking. Although national
and international legal frameworks, including the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW), prohibit gender-based
discrimination, a critical question persists: To what extent can criminal law restrict a
woman’s bodily autonomy in cases such as prostitution - whether motivated by financial
or non-financial factors?
Using a constructivist theoretical framework, this study explores how different legal
systems -shaped by distinct cultural, religious, and ideological foundations - respond to
the issue of prostitution. It evaluates how countries, especially in the Islamic world, have
approached the Convention’s aim to eliminate gender discrimination, and assesses how
cultural and religious identity influences the willingness of states to adopt such
international norms.
2. Methodology
The research adopts a descriptive-analytical method, relying on library-based sources and
comparative legal analysis to assess both Iranian criminal law and the relevant provisions
of CEDAW.
3. Findings
The study finds that CEDAW is primarily a product of western feminist thought,
embodying certain ideological values that do not align with many non-western legal
cultures. The Convention’s universalist framework often overlooks critical differences in
legal systems, cultural traditions, religious principles, and interpretations of women’s
social roles. As a result, it has failed to generate genuine international consensus -
particularly among Islamic nations.
Although Iranian law does not explicitly legislate against prostitution under a single
provision, it criminalizes any sexual relationship outside of marriage, whether or not
financial compensation is involved. Such acts are prosecuted under hudud or ta ‘zir laws,
depending on the case specifics. The most common form of prostitution is framed as
zina (fornication or adultery), but the law also applies to other illicit acts such as
lesbianism (musahaqa) and non-penetrative sexual behavior.
Iran’s criminal statutory law aligns with these substantive provisions, treating female sex
workers like any other offender of crimes against public morality (jara’im munafi al-‘afaf).
Trials are held in appropriate courts based on whether the crime qualifies as hudud or
ta‘zit. According to Article 42 of the Code of Criminal Procedure, only female judicial
officers may investigate women accused of such crimes. However, there is no
requirement for female judges or advisors in court, and no specialized courts currently



exist for handling prostitution-related cases—an institutional gap in Iran’s criminal justice
system.

4. Conclusion

An examination of Iran’s criminal statutes - both substantive and procedural- based on
the Preamble and Articles 4 and 21 of the Constitution, confirms that all legislation must
be grounded in Islamic Sharia and the Figh of Twelver Shiism. Within this framework,
the principle of gender equality, along with the recognition of women’s dignity and rights,
constitutes a core component of Iranian legal doctrine. Accordingly, both criminal and
civil statutes are structured to uphold the position of women and ensure the protection
of their rights in accordance with Sharia principles. Nevertheless, Iran cannot remain
disengaged from international legal developments. Numerous international treaties,
under the broad banners of combating gender-based discrimination and promoting
gender equality, seek to reshape or even dismantle domestic legal systems that are rooted
in indigenous cultural values, religious doctrines, and traditional social frameworks. A
prominent example of such an international instrument is the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), which -
particularly in its Articles 2 and 6 - calls for the abrogation of national criminal laws that
are deemed incompatible with its normative framework. Article 6, in particular, addresses
the prevention of trafficking and prostitution in highly generalized terms, offering neither
a precise definition of prostitution nor a clear set of legal mechanisms for how such
practices should be addressed.

Although Iranian criminal law does not contain a statute dedicated specifically to
prostitution, it does criminalize all forms of sexual relations outside the institution of
marriage, whether such acts are committed for monetary compensation or driven by non-
financial motives. These offenses fall within the scope of hudud or ta‘zir punishments,
depending on the nature and circumstances of the act. The most common and codified
manifestation of prostitution under Iranian law is zina (illicit sexual intercourse), but this
classification does not preclude the prosecution of other prohibited sexual behaviors,
such as lesbian relations (musahaqa) or non-penetrative sexual acts, all of which are
similarly addressed under criminal law. Procedural criminal law, in parallel with
substantive provisions, treats women engaged in prostitution as it would other offenders
involved in crimes of sexual immorality. Based on general principles of judicial
competence, such cases are adjudicated in criminal courts, depending on whether the
offense qualifies as a hudud or a ta‘zir crime.

Article 42 of the Code of Criminal Procedure mandates that female judicial officers
conduct investigations involving female suspects. However, there is no formal
requirement for female judges or legal advisors to preside over such cases in court, nor
is there any specialized tribunal dedicated specifically to crimes related to prostitution.
This absence of institutional specialization represents one of the more significant
procedural deficiencies in the current legal framework. Given that hudud provisions are
applicable to prostitution, Iran’s full adherence to CEDAW is incompatible with the
requirements of Islamic Sharia. Nonetheless, in order to mitigate international pressure

and in keeping with the principle of ”Cfu‘ oo 9l Sl Lage @;J\ (It means that
whenever it is possible to reconcile two conflicting pieces of evidence or arguments,
doing so takes precedence over favoring one and discarding the other), Iran could
consider accession to the Convention on a reservation-based model. Such an approach

would require the precise identification of conflicting provisions within the national
criminal code and necessitate strategic coordination with other Islamic states—regardless



of their current membership status in the Convention. This strategy would facilitate both
the continued implementation of Islamic criminal principles, particularly regarding
hudud, and a degree of alignment with CEDAW?’s broader anti-discrimination objectives.
Keywords: Ayatollah Khamenei, Criminal Statutes, CEDAW, Prostitution, Women.
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