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Abstract

One of the most significant ambiguities regarding diyah (financial compensation or blood
money) arises in the case where a person commits intentional murder of a legally
protected life, but before the victim’s heir can exercise their right over the committed
murder, the murderer is killed by a third party. In such a scenario, how is the transfer of
the right to receive diyah by the heir of the first victim handled, especially when the first
murderer has no assets to pay the diyah This research, using a descriptive-analytical
method, shows that the heir of the first victim, according to the theory of “transfer of
the right over qgisas (retaliation in kind) and diyah,” which establishes various channels
for diyah payment, and the theory of “usurping the right to exercise gisas and diyah,”
based on the principle of loss (itlaf), as well as the theory of “temporal priority in
entitlement to diyah” and Article 452 of the Islamic Penal Code, holds a personal right
to the diyah. Based on the Supreme Leadet’s view of diyah as part of the deceased’s
estate, the heir of the first victim has priority over the heir of the second victim in
receiving diyah. Consequently, if the heir of the second victim wishes to carry out qisas
before the heir of the first victim asserts their right, they must pay the diyah from their
own assets to the heir of the first victim. If the diyah is to be collected from the murderer,
it must be paid to the heir of the first victim, because their right to receive diyah is
considered secondary. This is particulatly the case since the received diyah constitutes the
estate of the first murderer, and settling debts takes precedence over the rights of heirs.
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Extended Absrtact Introduction
1. Introduction
Although the principle of d7yah is universally recognized in Muslim countries, ambiguities
remain regarding its amount and the manner of its payment in relation to different crimes.
One significant ambiguity concerns the scenario in which a person commits murder of a
legally protected life, but before the victim’s heir can exercise their right regarding the
murder, the perpetrator becomes unavailable for any reason. Death or escape are
examples addressed in Islamic Figh; however, a scenario that has received little attention
is when the perpetrator is killed by a third party. This second killing may be intentional
or quasi-intentional. The present research focuses on the first murder being intentional
or quasi-intentional to the extent that it gives rise to entitlement to diyzh. In such a
scenario, the question arises as to how the heir of the first victim can exercise their right
to receive diyah. According to the view of Leader of the Islamic Revolution Ayatollah
Seyed Ali Khamenei, djyah constitutes part of the deceased’s estate; therefore, diyah
received due to the first murderer is considered part of the first murderer’s estate.
Payment of debts, including the djyah of the first victim, takes precedence over the rights
of heirs. Moreover, Article 462 of the Islamic Penal Code (2013) stipulates that diyab in
cases of intentional and quasi-intentional murder is the responsibility of the perpetrator.
Article 452 (2013) further establishes that diyab is a personal right of the victim or their
heir and carries the legal consequences of civil liability. It states: “The perpetrator’s
obligation is not discharged except by payment of diyah, reconciliation, remission, or
compensation.” Therefore, if the first murderer is killed, the second murderer causes the
transfer of the right to gzsas and diyab to the heir of the first victim. If the heir of the
second victim seeks to exercise gisas, and the first murderer has insufficient assets, by the
principle of loss and the theory of “transfer of the right over gisas and diyah,” as well as
the principle of usurpation, the heir of the second victim must pay the share of the heir
of the first victim from their own assets.
2. Methodology
This research has been conducted employing a descriptive-analytical approach with
reference to Islamic Figh and legal texts, as well as specialized websites.
3.Results and Discussion
Regarding the nature of diyah and the basis upon which the heir may claim it, some
scholars argue that since djyah constitutes a right, the heir may claim it at any time,
provided the right has not been extinguished or usurped. Their arguments for
considering diyah as a right include its function, eligibility of the recipient, and the
inherent natute of djyah. In this regard, Supreme Court Ruling No. 10-23/3/1363
states: “If diyah and damages resulting from a crime are not addressed in criminal court,
they may be claimed in civil court.” This demonstrates that judicial practice treats dzyabh
as a type of right. The Leader’s view that “dzyah of the deceased is considered part of
the estate” further confirms its financial nature.
Other scholars, based on Quranic verses related to gisas (e.g., Al-Baqarah 178-179, Al-
Ma’idah 32, 45, An-Nahl 126, Al-Kahf 74, Ash-Shura 40), emphasize that djyah is a form
of punishment or substitute for the primary penalty. However, they maintain that the
heir may forgo it or influence its amount. Additional conditions for entitlement include
the need for the perpetrator’s consent and the fixed amount of diyah.
It appears that the right to diyab is transferable. Therefore, if the first victim’s heir cannot
claim djyah due to the perpetrator’s lack of resources, any diyab collected by the heir of
the second victim must be transferred to the heir of the first victim. Before any
agreement, the second perpetrator’s assets fall under the first victim’s heit’s claim at least



to the amount of the fixed dijyah, and the second perpetrator cannot dispose of them
otherwise.

Based on the Leader’s view, “diyah of the deceased is considered part of the estate.” Thus,
when the first perpetrator is killed and the diyab liability passes to the second perpetrator,
this diyah forms part of the first perpetrator’s estate. Following his guidance and the
opinion of contemporary jurists, expenses for funeral arrangements and debts are first
deducted before the remaining estate is distributed among heirs. Therefore, the diyah of
the first victim constitutes a debt on the first perpetrator’s estate and takes payment
priority.

4.Conclusion

Based on the analysis, if the first perpetrator is killed, this act transfers the right to gisas
and diyab to the heir of the first victim. Consequently, if the first victim’s heir cannot
claim their right from the first perpetrator’s assets, they may ultimately claim it from the
second perpetrator’s assets. According to the views of Ayatollah Khamenei and
contemporary jurists, the diyah present in the second perpetrator’s estate is treated as part
of the estate; thus, the first victim’s heir has priority in payment.

If the heir of the second victim disregards the prior right of the first victim’s heir and
executes gisas on the second perpetrator, then, by the principle of loss and the theory of
“transfer of the right over gisas and djyah,” as well as usurpation, they must pay the first
victim’s heir from their own assets. Accordingly, recognizing diyah as a right is necessary
to support this reasoning. As Article 452 of the Islamic Penal Code states, diyalh is the
personal right of the victim or their heir and carries the consequences of civil liability; the
perpetrator’s obligation is not discharged except by payment, reconciliation, remission,
or compensation.

Therefore, recognizing the priority of the first victim’s heir in claiming djyah over the
second victim’s heir is justified, provided the first perpetrator’s assets are insufficient to
satisfy the diyab. In this case, diyab received from the second perpetrator belongs to the
first victim’s heir. Based on this research, it is recommended that a clause be added to
Article 474 of the Islamic Penal Code: “In cases of intentional or quasi-intentional
murder, if the perpetrator is unavailable, diyah shall be collected from their assets. If gisas
is carried out by the heir of the second victim and the perpetrator has no assets, the dzyah
obligation shall fall on the heir of the second victim.”
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